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Stage	82	Written	justification	for	exception	to	FSR	standard	
	
This	is	a	written	justification	under	clause	4.6	Exceptions	to	development	standards	of	the	
Auburn	LEP	2010	to	seek	the	grant	of	development	consent	where	the	development	
contravenes	the	FSR	development	standard	that	applies	to	the	Former	Lidcombe	
Hospital	Site	under	the	provisions	of	the	Auburn	LEP	2010.	
	
The	FSR	development	standard	that	applies	to	the	site	is	0.5:1	and	the	proposed	
development	proposes	a	FSR	of	0.55:1.	
	
The	Auburn	LEP	2010	came	into	effect	on	29	October	2010	and	zoned	the	land	R3	–	
Medium	Density	Residential.		The	objectives	of	the	R3	zone	are:	
	

• To	provide	for	the	housing	needs	of	the	community	within	a	medium	density	
residential	environment.	

• To	provide	a	variety	of	housing	types	within	a	medium	density	residential	
environment.	

• To	enable	other	land	uses	that	provide	facilities	or	services	to	meet	the	day	to	day	
needs	of	residents.	

	
The	Former	Lidcombe	Hospital	Site	(Botanica)	has	been	the	subject	of	continuing	
development	following	the	grant	of	staged	development	consent	by	the	LEC	in	July	2004.	
	
Prior	to	the	notification	of	the	Auburn	LEP	2010	over	500	allotments	/	dwellings	had	
been	approved	or	applications	were	pending	with	Council.		At	the	time	of	preparing	this	
DA	the	total	number	of	dwellings	permitted	on	the	site	by	consent	condition	is	750.	
	
With	the	adoption	of	the	ALEP	2010,	the	provisions	relating	to	floor	space	ratio	(FSR)	
for	dwellings	fundamentally	changed	from	being	addressed	under	The	Former	
Lidcombe	Hospital	Site	Development	Control	Plan	(Part	L)	provisions	to	becoming	a	
development	standard	under	the	provisions	of	the	ALEP	2010.	
	
This	application	to	vary	a	development	standard	relates	to	the	Floor	Space	Ratio	
provisions	of	Clause	4.4	of	the	Auburn	LEP	2010.		The	maximum	floor	space	ratio	for	a	
building	on	any	land	is	not	to	exceed	the	floor	space	ratio	shown	for	the	land	on	the	
Floor	Space	Ratio	Map	and	for	this	site	it	is	0.5:1.		The	development	proposes	a	FSR	of	
0.55:1,	which	is	10%	greater	than	the	development	standard.	
	
The	form	of	building	development	resulting	in	the	higher	FSR	has	emerged	in	response	
to	the	situation	of	the	site	and	desire	to	provide	more	affordable	housing	choice	and	
additional	housing	to	alleviate	the	higher	than	anticipated	cost	of	refurbishment	of	some	
of	the	heritage	buildings.		This	has	resulted	in	the	proposed	development	comprising	
both	refurbished	and	new	residential	flat	buildings	(RFB).		The	permissibility	of	RFB	on	
the	site	has	been	addressed	in	Section	3.2.1	of	the	SEE.	
	
The	FSR	provision	relating	to	the	site	was	previously	dealt	with	under	Part	L	of	Auburn	
DCP	2003	relating	to	the	Former	Lidcombe	Hospital	Site.		A	‘whole	of	site’	FSR	was	
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adopted	in	that	DCP,	which	was	equivalent	to	0.5:1	although	it	was	generally	accepted	
that	a	higher	FSR	was	more	practical	and	appropriate	to	a	site	zoned	for	medium	density	
residential	development,	particularly	in	relation	to	the	different	dwelling	types	that	
were	proposed	as	part	of	the	site	development.			
	
Table	1	shows	the	distribution	of	actual	cumulative	residential	floor	space	including	
Stage	82	site	development	to	date.	
	
Table	1	Actual	cumulative	floor	space	per	precinct	

Precinct	 Net	
Residential	
Area	(ha)	1	

Theoretical	
distribution	
of	Floor	

Space	(m2)	3	

Land	area	
subdivided	
to	date	
(m2)	2	

Actual	total	
floor	space	

this	
application	

(m2)	

Cumulative	
floor	space	(all	
applications	to	
date)	(m2)	4	

Balance	
based	on	
overall	FSR	
of	0.5:1	
(m2)	5	

1	 3.32	 16,600	 32,894	 	 17,841.7	 -1,394.70	
2	 3.09	 15,450	 31,051	 	 17,942.77	 -2,417.27	
3	 4.71	 23,550	 46,739	 	 26,394.72	 -3,025.22	
4	 3.52	 17,600	 35,745	 	 19,577.32 -2,204.82	
5	 2.36	 11,800	 22,818	 	 13,400.21	 -1,600.21	
6	 3.15	 15,750	 28,058	 	 13,355.6	 2,394.4	
7	 1.22	 6,111	 12,223	 	 7,362.5	 -1,251.5	
8	 4.42	 22,100	 42,817	 3,392.0	 14,636.4	 7,463.6	

Total	 25.79	 128,961	 252,345	 3,392.0	 130,511.22	 -1,550.22	
1 Area	from	Civil-01	Rev	T	dated	24	May	2010	(DA572/2002H)	–	for	stage	71	area	amended	based	on	survey	

plan	no	13420-7P1	with	site	area	of	1.223ha	
2 Does	not	include	area	of	super	lots	/	residue	lots	
3 Adopts	0.5:1	FSR	calculation	(also	applicable	to	P3	as	that	was	the	applicable	FSR	applying	to	site	at	time	of	

development	under	the	Former	Lidcombe	Hospital	Site	DCP	Part	L	although	the	Design	Guidelines	for	the	
development	of	individual	allotments	permitted	a	0.6:1	FSR.		Alternative	would	be	to	assume	0.6	FSR	
applies	to	that	part	of	P3	where	separate	applications	were	made	for	dwellings	and	0.5	FSR	to	balance	of	
site)	

4 Assumed	dwellings	for	stages	involving	subdivision	of	land	only	at	maximum	0.6:1	FSR	
5 Based	on	column	4	area	when	precinct	completed	
6 Includes	studio	accommodation		(secondary	dwelling)	post	Stage	43	DA	but	excludes	Studio	areas	less	than	

55m2	prior	to	and	including	Stage	42	as	DA	lodged	/	determined	prior	to	State	Environmental	Planning	
Policy	(Affordable	Rental	Housing)	2009	

Notes:	 Differences	in	totals	due	to	rounding	
	
The	cumulative	overall	site	FSR	to	date	of	development	for	which	approval	has	been	
granted	or	is	sought	is	marginally	more	than	0.5:1	(0.506:1).			
	
It	is	also	noted	that	when	Australand	(Applicant)	sought	to	depart	from	the	‘house	and	
land’	development	package	for	stages	31	and	34,	which	were	to	comprise	essentially	
detached	dwellings	Council	permitted	the	FSR	for	those	stages	to	be	0.6:1	and	this	is	
even	reflected	in	the	provisions	of	the	Auburn	LEP	2010.		At	that	time	the	FSR	for	
detached	dwellings	in	Residential	2(b)	zone	was	0.6:1	(page	6	of	Detached	Dwellings	
and	Dual	Occupancy	Development	Control	Plan)	–	now	superseded	by	the	FSR	
provisions	of	the	Auburn	LEP	2010.			
	
Further,	the	Multiple	Dwellings	Development	Control	Plan	that	was	adopted	by	Council	
on	17	September	2003	permitted	a	maximum	floor	space	ratio	is	0.7:1	–	also	now	
superseded	by	the	FSR	provisions	of	the	Auburn	LEP	2010	and	it	is	noted	that	is	some	
instances	(see	clause	4.4(2A))	a	FSR	up	to	0.85:1	for	multi	dwelling	housing	sites	is	
possible.	
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Those	controls	are	no	longer	or	directly	applicable	to	the	Former	Lidcombe	Hospital	site	
and	the	provisions	of	clause	4.5(3)(b)	of	the	ALEP	2010	are	used	as	the	basis	to	calculate	
the	FSR	of	each	subsequent	stage	of	development	that	will	comprise	different	house	
types.		
	
A	number	of	the	dwelling	types	provided	for	on	the	former	Lidcombe	Hospital	site	could	
be	considered	to	be	of	a	‘multi	dwelling’	form	including	the	dwelling	types	associated	
with	this	application.		It	would	seem	inappropriate	on	the	one	hand	to	permit	a	‘higher	
density’	building	form	that	generally	dictates	a	higher	FSR	but	constrain	the	optimum	
development	of	that	building	form	by	restricting	the	FSR	to	below	that	which	is	
permissible	for	a	detached	dwelling	(being	a	lower	density	building	form),	which	is	
permissible	elsewhere	on	the	site.	
	
It	is	generally	recognised	that	the	Auburn	LEP	2010	was	a	translation	of	existing	
controls	into	the	new	standard	LEP	template	format.		The	problem	with	that	is	the	
former	Lidcombe	Hospital	Site	now	has	a	‘development	standard’	control	based	on	
‘historical’	planning	provisions	introduced	at	a	time	when	the	matter	was	before	the	
Land	&	Environment	Court	that	is	not	entirely	applicable	to	the	zoning	of	the	site	or	the	
permitted	types	of	development.			
	
The	‘translated	‘development	standard’	bears	no	demonstrable	relevance	to	the	
permitted	development	nor	does	it	when	compared	to	the	controls	that	apply	to	
similarly	zoned	land	and	development	of	a	similar	nature	in	the	nearby	vicinity	of	the	
site.	
	
Development	practice	on	the	Former	Lidcombe	Hospital	site	following	development	
approval	in	July	2004	has	exceeded	the	0.5:1	FSR	and	for	some	stages	has	approached	a	
FSR	of	0.65:1	FSR.			
	
The	FSR	of	Stage	82	is	0.55:1	and	is	due	in	part	to	the	dimensional	character	of	the	site	
and	the	predominant	built	form	being	multi	dwelling	housing	and	residential	flat	
building.			
	
Although	the	development	has	a	FSR	of	0.55:1,	the	scale	and	form	of	the	development	
provides	for	alternative	more	affordable	housing	choice	in	some	instances	(the	new	
residential	flat	buildings)	that	would	otherwise	not	be	the	case.		The	built	form	is	also	
considered	compatible	and	sympathetic	to	the	heritage	setting.	
	
The	matters	to	be	considered	under	clause	4.6	are	addressed	below:	
	
Consideration	 Justification	for	Contravention	
4.6(3)(a)	 that	compliance	with	the	

development	standard	is	
unreasonable	or	
unnecessary	in	the	
circumstances	of	the	case,	
and	

• Historically the 0.5:1 FSR was an anomaly introduced at a 
time when the development was before the LEC with no 
apparent justification that such a FSR was appropriate for a 
medium density housing site; 

• The adopted FSR for detached dwellings in the Auburn LGA 
has been 0.6:1 and for medium density development 0.7:1 
and greater in some cases; 

• The site was and is zoned for ‘medium density’ housing; 
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Consideration	 Justification	for	Contravention	

• Historically development applications submitted and 
approved by Auburn Council have exceeded the 0.5:1 FSR; 

• Part of the former Lidcombe Hospital site has been given a 
FSR of 0.6:1 for detached dwellings, which is a higher FSR 
for the remainder of the site that allows for multi dwelling 
housing. 

4.6(3)(b)	 that	there	are	sufficient	
environmental	planning	
grounds	to	justify	
contravening	the	
development	standard.	

• All the adjoining and surrounding land zoned R3 Medium 
Density Residential has been ‘zoned’ with a FSR of 0.75:1; 

• Some multi dwelling housing sites are permitted to have a 
FSR up to 0.85:1 (Clause 4.4(2A)); 

• It is incongruous to have a ‘medium density’ residential zone 
and have a ‘development standard’ control that stymies the 
effective and efficient delivery of housing in that zone; 

• The FSR development standard acts as a disincentive to 
efficient and effective development and use of a ‘scarce’ 
resource ie land in a way not realistically contemplated or 
intended, thus compliance with the standard would thwart 
development and therefore compliance is unreasonable. 

4.6(4)(a)(ii) the proposed development 
will be in the public interest 
because it is consistent with 
the objectives of the particular 
standard and the objectives 
for development within the 
zone in which the 
development is proposed to be 
carried out, and 

• The objectives of clause 4.4 Floor space ratio of the ALEP 
2010 are: 

 
(a)  to establish a maximum floor space ratio to enable 

appropriate development density to be achieved, and 
(b) to ensure that development intensity reflects its 

locality 
 
• Neither of these objectives are met if the FSR of 0.5:1 is 

enforced and therefore it is the public interest to allow the 
contravention of the development standard. 

 
• Conversely the intensity of development in the form of 

refurbished heritage buildings and new residential flat 
buildings is overall at a ‘density’ that reflects the locality and 
allows for more affordable housing as well as funding the 
assist in the higher than anticipated heritage refurbishment 
costs. 

 
• Allowing contravention of the development standard will 

enable the development to be consistent with the objectives 
of the clause.  Adherence to 0.5:1 FSR does not maximise the 
FSR to enable appropriate development and development for 
which the land is zoned and the 0.5:1 FSR is not consistent 
with the FSR on the same zoned land adjoining the site. 

 
• The DCP intended that some development have a site cover 

of 70%.  This in itself leads to a conclusion that for that 
development to occur it would likely exceed the 50% FSR 
and hence compliance with the development standard on an 
individual site basis is unnecessary and unreasonable. 

4.6(5)(a) whether contravention of the 
development standard raises 
any matter of significance for 
State or regional 
environmental planning, and 

• If the contravention of the 0.5:1 FSR is not permitted in this 
instance a precedent will potentially be established that is a 
contradiction to adopted planning practice whereby there is 
recognition that in higher density zones higher density forms 
of housing development are encouraged; 

 
• S117 Directions relating to Residential Zones states as a 
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Consideration	 Justification	for	Contravention	
objective: 

 
(b) to make efficient use of existing infrastructure and 

services and ensure that new housing has appropriate 
access to infrastructure and services, 

 
In meeting that requirement a Council is to include 
provisions in a LEP that encourage housing that will: 

 
(a) broaden the choice of building types and locations 

available in the housing market, and 
(b) make more efficient use of existing infrastructure and 

services, and 
(c) reduce the consumption of land for housing and 

associated urban development on the urban fringe, 
and 

 
• Enforcement of the 0.5:1 FSR when compared to a 0.75:1 

FSR or higher FSR for some special sites for other similarly 
zoned R3 land in the vicinity of the site is a contradiction to 
the s117 Directions; 

 
• It is in the interest to implement a consistent approach to state 

and regional planning policy thus to permit the contravention 
would demonstrate a consistency of application of the s117 
Direction applying to Residential Zone whereby ‘infill’ 
residential land is used more efficiently reducing 
consumption of land on the urban fringe and allow a more 
broader choice of housing in a medium density residential 
zone.  This is not effectively achieved if the FSR of 0.5:1 is 
enforced. 

 
• Strict compliance with the 0.5:1 FSR would thwart the 

objects 5 (a)(i) and 5(a)(ii) of the EP&A Acts in so far as it 
would hinder the orderly and economic use and development 
of land (ie it would require an ‘under development’ of the 
potential of the land consistent with its zoning and the 
density more applicable to the building form of the 
development) and non compliance with the FSR development 
standard would permit proper management, development of 
the land for the purpose of promoting the social and 
economic welfare of the community and a better environment 
by allowing an appropriate form of development at a 
reasonable density thereby reducing the consumption of land 
for housing. 

4.6(5)(b) the public benefit of 
maintaining the development 
standard, and 

Nil – in fact there would be an overall dis benefit to the public in 
adhering to or maintaining the 0.5:1 FSR control in this instance 
as it would result in a form of development that did not respond 
optimally to the site and provide for more affordable house price 
point and provide the additional revenue to assist in 
refurbishment of the heritage buildings 

4.6(5)(c) any other matters required to 
be taken into consideration by 
the Director-General before 
granting concurrence. 

Matters referred to in Appendix 3 of Varying Development 
Standards: A Guide – August 2011 have been addressed in the 
body of the submission above 
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The	higher	FSR	in	this	instance	is	an	inevitable	outcome	arising	from	the	particular	
design	response	to	the	nature	of	the	site	and	built	form	(being	a	combination	of	multi	
dwelling	housing	and	residential	flat	building).			
	
Given	the	circumstances	and	justification	set	out	above	the	exception	to	the	FSR	
development	standard	should	be	granted	to	the	Applicant.	
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